
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   12/23/21 

 
 

- 1 - 

APPEARANCES WILL BE BY ZOOM OR IN PERSON  
 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33. Zoom is encouraged, however.  
 
Zoom hearing information 

 
Link: 
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz0

9 

Meeting ID: 161 908 8479 

Passcode: 771919 
 

 1.  TIME:  9:00   CASE#: MSC16-01968 
CASE NAME: BRAXTON VS SMITH 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY SIMONE 
BRAXTON 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

  

  
 2.  TIME:  9:00   CASE#: MSC17-01543 
CASE NAME: FERGUSON VS BOXILL 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR IN THE ALT, SUMMARY 
ADJUDICATION FILED BY CARL BOXILL, CAROL BOXILL, CLEOPATRA 
* TENTATIVE RULING: * 
 
[See also Line 18]  
 
The motion for summary judgment is continued to January 20, 2022 at 9:00 a.m. in Department 
36.  
 
*This case shall be reassigned to Department 36, the Honorable Clare Maier effective January 
2022. 
 

  

https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
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 3.  TIME:  9:00   CASE#: MSC19-01898 
CASE NAME: FORTUNAS VS. RAPEL 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF CROSS COMPLAINT & 
ANSWER FILED BY FORTUNAS, LLC, ROBERT H SCRIBNER 
* TENTATIVE RULING: * 
 
                Plaintiffs/Cross-Defendants Fortunas, LLC, et al.’s Special Motion to Strike Portions of 
Cross-Complaint and Answer is granted in part and denied in part. Motion to strike the Sixth 
Cause of Action is granted.  Motion to strike allegations in the Answer is denied. 

Background 

                This lawsuit involves the Braddock family estate.  The family intended the sizeable 
fortune, amassed during the lives of Robert C. and Lois Braddock, to go to charities upon the 
deaths of the couple’s two adult children.  To lawfully avoid the potential massive tax penalties, 
which could exceed $100M, the Braddock trust developed a two-step plan to assure the estate 
passed to the charities.  

                The first step was approval of certain trust modifications by the probate court. The 
second step involved transferring the family’s interest in nine entities from one Braddock family 
trust (Marital Trust) to another (Survivor’s Trust).  Plaintiffs allege Defendant/Cross-Complainant 
Joseph Raphel, individually, and as trustee of the Joseph and Susan Raphel Family Trust, and 
in his capacities as a co-owner, managing general partner, LLC manager, and member of those 
nine entities, is hindering the second step.     Raphel asserts that without his approval, some of 
the transfers would violate the operative agreements for those entities. 

Motion 

                Pursuant to Code of Civil Procedure section 425.16, Plaintiffs/Cross-Defendants bring 
this special motion to strike the Sixth Cause of Action in cross-complaint and the allegations 
underlying it.  Plaintiffs also seek to strike portions of Cross-Complainants’ answer to the 
complaint.  The motion is brought on the ground this cause of action targets Scribner’s protected 
activity in petitioning the probate court, and because Raphel cannot show a probability of 
prevailing on this claim. (Scribner is Co-Trustee of the Braddock Trusts, CEO of Fortunas LCC 
and CEO of the Braddock Family Office.) 

                Cross-Complainant Raphel opposes the special motion to strike on the ground Cross-
Defendants have failed to meet their threshold burden of establishing the cause of action arises 
from protected activity and that Cross-Complainants will prevail on the Sixth Cause of Action. 

Merits 

                The Legislature enacted the anti-SLAPP statute in response to the “disturbing 
increase in lawsuits brought primarily to chill the valid exercise of the constitutional rights of 
freedom of speech and petition for the redress of grievances.”  CCP §425.16(a).  “The statute 
seeks ‘to encourage participation in matters of public significance and prevent meritless litigation 
designed to chill the exercise of First Amendment rights. [Citation.] The Legislature has declared 
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that the statute must be ‘construed broadly’ to that end.’ [Citation.]”   (Gaynor v. Bulen (2018) 19 
Cal.App.5th 864, 876.)  “The language of the anti-SLAPP statute is clear and unambiguous, and 
it has been applied to other probate court petitions.” (Urick v. Urick (2017) 15 Cal.App.5th 1182, 
1195.)  Moreover, an anti-SLAPP motion may lie against a complaint for declaratory relief. 
(South Sutter, LLC v. LJ Sutter Partners, L.P. (2011) 193 Cal.App.4th 634, 665-666. 

                Code of Civil Procedure Section 425.16 “posits a two-step process for determining 
whether an action is a SLAPP. First, the court decides whether the defendant has made a 
threshold showing that the challenged cause of action is one arising from protected activity. (§ 
425.16, subd. (b)(1).) … If the court finds that such a showing has been made, it must then 
determine whether the plaintiff has demonstrated a probability of prevailing on the 
claim.”  (Navellier v. Sletten (2002) 29 Cal.4th 82, 88.) 

A. Protected Activity and Claim Arises from this Activity 

                “The anti-SLAPP statute's definitional focus is not the form of the plaintiff's cause of 
action but, rather, the defendant's activity that gives rise to his or her asserted liability—and 
whether that activity constitutes protected speech or petitioning.” (Navellier v. Sletten (2002) 29 
Cal.4th 82, 92-93.)  “Under the first step of the anti-SLAPP analysis, the moving party must 
show (1) the complaint alleges protected speech or conduct, and (2) the “relief is sought based 
on allegations arising from” the protected activity.” (Gaynor v. Bulen (2018) 19 Cal.App.5th 864, 
877.) 

                CCP §425.16(e)’s four categories of protected activity are:   

(1) any written or oral statement or writing made before a legislative, executive, 
or judicial proceeding, or any other official proceeding authorized by law,  

(2) any written or oral statement or writing made in connection with an issue 
under consideration or review by a legislative, executive, or judicial body, or any 
other official proceeding authorized by law,  

(3) any written or oral statement or writing made in a place open to the public or a 
public forum in connection with an issue of public interest, or  

(4) any other conduct in furtherance of the exercise of the constitutional right of 
petition or the constitutional right of free speech in connection with a public issue 
or an issue of public interest. 

               Here, Plaintiffs/Cross-Defendants argue the conduct challenged in the Sixth Cause of 
Action took place in a judicial proceeding. Raphel’s cross-complaint accuses Scribner of making 
misrepresentations in his written statements to the probate court. Section 425.16(e) defines “‘act 
in furtherance of a person’s right of petition or free speech under the United States or California 
Constitution in connection with a public issue’ includes: (1) any written or oral statement or 
writing made before a legislative, executive, or judicial proceeding, or any other official 
proceeding authorized by law.”  (See (Cabral v. Martins (2009) 177 Cal.App.4th 471, 479.) 
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Plaintiffs contend Scribner’s action in the probate proceeding was protected petitioning 
activity.            

                Secondly, “on the ‘arising from’ requirement (§ 425.16, subd. (b)(1)), the defendant 
must show ‘the defendant's act underlying the plaintiff's cause of action [was] itself’ a protected 
act. [Citation.]”  (Gaynor v. Bulen (2018) 19 Cal.App.5th 864, 877 [228 Cal.Rptr.3d 
243].)  Plaintiffs assert Raphel’s Sixth’s Cause of Action “arises from” Scribner’s protected 
activity.  The Sixth Cause of Action alleges an actual dispute has arisen between the parties as 
to whether Scribner “made affirmative misrepresentations to and misled the Probate Department 
of this Court.”  Raphel also seeks a declaration as to whether Scribner’s conduct should be 
reported to the Attorney General’s Office. According to Plaintiffs, the cause of action arises 
entirely from the allegations regarding Scribner’s protected activity.  

                In the opposition, Raphel asserts the challenged Sixth Cause of Action does not “arise 
from” from Scribner’s filing of a petition in the Probate Court, but from his breach of fiduciary 
duty to the Braddock and Logan entities. The basis of the cross-complaint was Scribner’s 
formulation of a plan to benefit himself at the expense of Braddock & Logan Entities.  The 
misrepresentations to the Probate Court were evidence of this plan. The relief sought in the 
cross-complaint does not seek to impose liability for his misrepresentations to the probate court, 
“but a declaration that the misrepresentations may be relied upon as evidence of his wrongful 
plan.” 

                Although Cross-Complaints argue the statements Scribner made to the probate court 
was evidence of Scribner’s plan defraud the cross-complainants, the only wrong complained of 
in the Sixth Cause of Action is Scribner’s alleged misrepresentations to the Probate Court. 
Looking at the plain language of the Sixth Cause of Action, it seeks a declaration of whether 
Scribner, as a fiduciary, made misrepresentations to the court and whether the Attorney General 
should be notified because of Scribner’s statements made during the proceeding. There are no 
allegations of breach of fiduciary duties by Scribner as part of a larger fraudulent 
scheme.  Moreover, the Sixth Cause of Action is not a breach of fiduciary claim.   

“[A] claim may be struck only if the speech or petitioning activity itself is the wrong 
complained of, and not just evidence of liability or a step leading to some different act for which 
liability is asserted.” (Park v. Board of Trustees of California State University (2017) 2 Cal.5th 
1057, 1060.)  Here, the petitioning activity is the wrong Cross-Complainants are complaining 
about in the Sixth Cause of Action. Cross-Defendants have met the threshold showing that the 
cause of action arises for protected activity. 

B. Cross-Complainants has not Shown a Probability of Prevailing 

            “If the moving party establishes that the claim arises from protected activity, the burden 
shifts to the opposing party to demonstrate a probability of prevailing on the merits.” (Baral, 
supra, 1 Cal.5th at p. 384.) …  Its [the Court] inquiry is limited to whether the plaintiff has stated 
a legally sufficient claim and made a prima facie factual showing sufficient to sustain a favorable 
judgment.  ‘[C]laims with the requisite minimal merit may proceed.’ [Citation.] [Citation]” (Urick v. 
Urick (2017) 15 Cal.App.5th 1182, 1191-1192.)   
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            “To show a probability of prevailing for purposes of section 425.16, a plaintiff must ‘make 
a prima facie showing of facts which would, if proved at trial, support a judgment in plaintiff's 
favor.’”  (ComputerXpress, Inc. v. Jackson (2001) 93 Cal.App.4th 993, 1010, internal quotation 
marks omitted.)  The plaintiff “cannot simply rely on the allegations in the complaint… but must 
provide the court with sufficient evidence to permit the court to determine whether ‘there is a 
probability that the plaintiff will prevail on the claim.’  [Citation.]”  (Ibid.) 
            Plaintiffs argue that Raphel cannot show a probability of prevailing on his Sixth Cause of 
Action for several reasons.  First, Scribner’s statements to the probate court are protected by 
the litigation privilege.  “The litigation privilege is codified in Civil Code section 47: ‘[a] privileged 
publication or broadcast is one made [¶] … [¶] [i]n any … judicial proceeding ….’”  (Rusheen v. 
Cohen (2006) 37 Cal.4th 1048, 1057.)  “‘The usual formulation is that the privilege applies to 
any communication (1) made in judicial or quasi-judicial proceedings; (2) by litigants or other 
participants authorized by law; (3) to achieve the objects of the litigation; and (4) that have some 
connection or logical relation to the action. [Citations.]’ [Citation.]” (Rusheen v. Cohen (2006) 37 
Cal.4th 1048, 1057.) Here, Plaintiffs maintain that all conduct at issue was in the furtherance of 
Plaintiffs’ right to petition before the probate court to modify the Braddocks’ trusts. 

                In opposing the motion, Cross-complainants argue the probate proceeding was not a 
truth-seeking proceeding to which the litigation privilege applies.  Cross-complainants argue the 
“non-adversarial, uncontested probate proceeding” does not meet the standard.  Here, Cross-
complainants claim they were not given notice of the probate proceeding and thus the 
proceeding was uncontested. There was not truth-seeking in the resolution of a dispute. Cross-
Complainants argue Plaintiffs would have the Court use the litigation privilege for an improper 
purpose, where the litigation was kept secret from the current parties and where Scribner made 
false allegations describing the partners/members’ interest. Cross-Complainants argue they 
were prevented from contemporaneously challenging the veracity of the sworn probate petition.  

                Cross-Complainants also argues that Plaintiffs should be estopped from using the 

litigation privilege as a shield and a sword.  Plaintiffs argue the doctrine is inapplicable because 

litigation privilege has nothing to do with confidentiality and cases cited by Cross-Complainants 

have nothing to do with litigation privilege. 

                In Cabral v. Martins (2009) 177 Cal.App.4th 471, the court found the cause of arose 
from protected activity in revising the estate plan in a probate proceeding.  Cross-Complainants 
have not provided cases that held statements made in uncontested probate proceedings are not 
subject to the litigation privilege. “The privilege applies to communications relative to the 
defense of an action as well as those relative to its filing and prosecution… It applies even if the 
communication involved forgery or falsification of documents, such as the presentation for 
probate of a forged will.  (Cabral v. Martins (2009) 177 Cal.App.4th 471, 485.)  Here, Cross-
Complainants have not provided an exception to the litigation privilege. 

Secondly, Plaintiffs argue Raphel’s Sixth Cause of Action fails because is not 
justiciable.  Raphel does state an actual controversy between the parties.  Declaratory relief is 
appropriate only in cases of actual controversy. Raphel opposes this argument asserting that 
Scribner’s conduct in the probate court is a breach of contractual fiduciary duties. Because the 
conduct was a breach of these duties, Raphel and the other members/partners are entitled to 
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dissociate Scribner and the Braddocks from the status as limited partners and members in the 
Braddock & Logan Entities.  Cross-Complainants maintain the issue is justiciable. 

                Next, Plaintiffs contend the cause of action fails because Raphel has no standing to 
bring the Sixth Cause of Action.  Raphel has no standing to purse a claim that the Attorney 
General should be notified.  The Sixth Cause of Action requests that the Court address whether 
Scribner’s conduct should be reported to the Attorney General’s officer for it to consider 
disciplinary action against Scribner.  There is no cognizable legal theory under which Raphel’s 
owner rights and duties are related to that request.  Raphel is not a beneficiary of the trusts. 

                Finally, Cross-Defendants assert Raphel’s Sixth Cause of Action is nothing more than 
an advisory opinion as Raphel has already notified the Charitable Trusts Section of the Attorney 
General’s office.  Plaintiffs argue any remaining “dispute” before this Court is too abstract, 
indirect or remote for judicial declaration.   “‘The ‘actual controversy’ language in … section 
1060 encompasses a probable future controversy relating to the legal rights and duties of the 
parties.’ [Citation.]  It does not embrace controversies that are ‘conjectural, anticipated to occur 
in the future, or an attempt to obtain an advisory opinion from the court.’” (Lee v. Silveira (2016) 
6 Cal.App.5th 527, 546.)    

                Here, the Court finds that Cross-Complainants have not shown they will prevail on the 
Sixth Cause of Action.  Cross-Complainants have not demonstrated an exception to the 
litigation privilege. 

                In the opposition, Cross-Complainants argue the motion to strike should be limited to 
cross-complaint and not to the allegations in the Answer.  CCP § 425.16 provides, “A cause of 
action against a person arising from any act of that person in furtherance of the person’s right of 
petition or free speech under the United States Constitution or the California Constitution in 
connection with a public issue shall be subject to a special motion to strike, unless the court 
determines that the plaintiff has established that there is a probability that the plaintiff will prevail 
on the claim.”   

                Plaintiffs provide no cases showing the motion to strike under Section 425.16 may be 
used to strike allegations in the answer. The anti-SLAPP procedure may not be used like a 
motion to strike under section 436.” (Platypus Wear, Inc. v. Goldberg (2008) 166 Cal.App.4th 
772, 786.)  “‘The point of the anti-SLAPP statute is that you have a right not to be dragged 
through the courts because you exercised your constitutional rights.’ [Citation.]”   (San Diegans 
for Open Government v. San Diego State University Research Foundation (2017) 13 
Cal.App.5th 76, 92.)  For these reasons, the Court declines to grant the motion as it pertains to 
the answer. 

 Attorney’s Fees  

                “Section 425.16, subdivision (c) makes an award of attorney fees to a defendant, who 
prevails on an anti-SLAPP motion, mandatory.”  (Raining Data Corp. v. Barrenechea (2009) 175 
Cal.App.4th 1363, 1375.)  Plaintiffs allege to have incurred approximately $41,979.00 in 
attorney’s fees through October 21, 2021.  “It is well established, however, that the anti-SLAPP 
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statute's fee provision ‘applies only to the motion to strike, and not to the entire 
action.’”  (Christian Research Institute v. Alnor (2008) 165 Cal.App.4th 1315, 1324.) 

                The issue of attorney’s fees is continued to January 20, 2022.  Plaintiffs shall provide 
additional declaration showing time expended on the Motion to Strike and hourly rate. The 
declaration shall be filed and served at least 16 days before the hearing.  Cross-Complainants 
may file and opposition, at least 9 days before the hearing. 

  

 4.  TIME:  9:00   CASE#: MSC19-01898 
CASE NAME: FORTUNAS VS. RAPEL 
HEARING ON MOTION TO/FOR TO DISMISS SPECIAL MOTION TO STRIKE AS 
MOOT FILED BY JOSEPH E RAPHEL, KENTWOOD JER, LLC, BRADDOCK & 
* TENTATIVE RULING: * 
 
                Cross-Complainants Raphel and the Raphel Affiliates’ Motion to Dismiss Cross-
Defendants’ Special Motion to Strike as Moot in Light of Amended Cross-Complaint is denied.   

  Cross-Complainants’ Motion for Leave to Conduct Limited Discovery Pursuant to CCP § 
425.16(g) is denied. 

Cross-Complainants bring this motion to dismiss Plaintiffs/Cross-Defendants’ Special 
Motion to Strike on the ground the parties stipulated to the filling of the Verified Amended Cross-
Complaint (“VACC”).  Cross-Complainants contend the filing of the VACC has rendered moot 
Plaintiffs’ special motion to strike.  Alternatively, if the motion to strike is not dismissed, Cross-
Complainants seek leave pursuant to CCP § 425.16 to conduct discovery related to the Sixth 
Cause of Action. 

                Here, Plaintiffs/Cross-Defendants also filed a demurrer to the Fifth, Sixth, and 
Seventh Causes of Action in the cross-complaint.  The parties met and conferred telephonically 
on October 20, 2021, pursuant to CCP § 430.41. Cross-Complainants argue Cross-Defendants 
expressly stipulated to the filing of a VACC. The stipulation makes no mention of the pending 
anti-SLAPP, and it does not reserve the right to pursue the anti-SLAPP against the original 
cross-complaint.   

                According to Cross-Complainants, the VACC makes significant clarifications and 
changes to the Sixth Cause of Action.  Cross-Complainants argue the Court should dismiss the 
special motion to strike without prejudice. “It is well established that an amendatory pleading 
supersedes the original one, which ceases to perform any function as a pleading.” (State 
Compensation Ins. Fund v. Superior Court (2010) 184 Cal.App.4th 1124, 1130, internal 
quotation marks omitted.) 

                  Although, the courts have held that a party may not avoid the application of the anti-
SLAPP statute artfully attempting to amend around a pending (Simmons v. Allstate Ins. 
Co. (2001) 92 Cal.App.4th 1068), Cross-Complainants argue the judicially created ruled does 
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not justify a blanket prohibition on amendments.  Cross-Complainants cite to Nguyen-Lam v. 
Cao (2009) 171 Cal.App.4th 858.  In Nguyen-Lam, the court found that amending the complaint 
was permitted.  It stated, “True, a plaintiff may not avoid or frustrate a hearing on the anti-
SLAPP motion by filing an amended complaint [Citation] but where, as here, the evidence 
prompting amendment is found in the declarations already submitted for the hearing, there is no 
risk the purpose of the strike procedure will be thwarted with delay, distraction, or increased 
costs.” (Nguyen-Lam v. Cao (2009) 171 Cal.App.4th 858, 871-872.) 

               In Opposition, Plaintiffs/Cross-Defendants argue the parties agreed to a scheduling, 
not a stipulation to Defendants/Cross-Complaints’ proposed amendment.  Plaintiffs argue that at 
no time did the parties discuss or agree that such an amendment would moot the previously 
filed Anti-SLAPP motion.  “A plaintiff … may not seek to subvert or avoid a ruling on an anti-
SLAPP motion by amending the challenged complaint … in response to the motion.”  (Contreras 
v. Dowling (2016) 5 Cal.App.5th 394, 411.)  

The court in Salma v. Capon (2008) 161 Cal.App.4th 1275, quoting Simmons v. Allstate 
Ins. Co. (2001) 92 Cal.App.4th 1068, stated, 

Allowing a SLAPP plaintiff leave to amend the complaint once the court 
finds the prima facie showing has been met would completely undermine the 
statute by providing the pleader a ready escape from section 425.16's quick 
dismissal remedy. Instead of having to show a probability of success on the 
merits, the SLAPP plaintiff would be able to go back to the drawing board with a 
second opportunity to disguise the vexatious nature of the suit through more 
artful pleading. This would trigger a second round of pleadings, a fresh motion to 
strike, and inevitably another request for leave to amend. 

(Salma v. Capon (2008) 161 Cal.App.4th 1275, 1294.)  

                Here, Plaintiffs argue Cross-Complainants’ motion turn on theory Plaintiffs gave up all 
their rights to have their anti-SLAPP motion hear because they agreed to an extension of time 
for Defendants to make its filing.  Amendment as a matter of right under CCP 472(b) does not 
apply to anti-SLAPP motion. 

                The Court finds no reason that the special motion to strike should be deemed moot by 
the VACC. Amendment as a matter of right under CCP 472(b) does not apply to anti-SLAPP 
motion. 

                Alternatively, Cross-Complainants seek leave to conduct limited discovery.  CCP § 
425.16 provides, “The court, on noticed motion and for good cause shown, may order that 
specified discovery be conducted notwithstanding this subdivision.” Here, when the anti-SLAPP 
motion was brought, there were outstanding subpoenas regarding appraisals of the Braddock & 
Logan Entities.  Cross-Complainants want that discovery completed and the taking of Pace, 
Dodd, and Mills deposition regarding the contents of the probate petition. Cross-Complainants 
also would like to obtain documents from Scribner’s co-trustee and accountant.  Cross-
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complainants argue the discovery will prove Scribner’s made false and misleading statements to 
the probate court.  

                As to request for discovery, Plaintiffs argue that the discovery sought is neither 
necessary nor relevant for opposing the issues presented by the anti-SLAPP motion.   

The Court agrees that the discovery Cross-Complainants seek is not necessary under 
CCP § 425.16(g).   “[D]iscovery should be limited to the issues raised in the special motion to 
strike.”  (Mattel, Inc. v. Luce, Forward, Hamilton & Scripps (2002) 99 Cal.App.4th 1179, 1190.) 
The discovery sought by Cross-Complainants will not refute the issues raised in the anti-SLAPP 
motion. 
 

  

 5.  TIME:  9:00   CASE#: MSC20-00094 
CASE NAME: THE CITY OF OAKLAND VS SANTOS, 
HEARING ON MOTION TO/FOR ORDER DECLARING THE DEED OF TRUST FILED 
FILED BY CYNTHIA NIZAR 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

 6.  TIME:  9:00   CASE#: MSC20-00503 
CASE NAME: REED VS. REID 
HEARING ON MOTION TO/FOR LEAVE TO FILE SECOND AMENDED 
CROSS-COMPLAINT FILED BY GLENN REID 
* TENTATIVE RULING: * 
 

In this neighbor dispute, defendant and cross-complainant, Glenn Reid, brings a motion 
for leave to file a second amended cross-complaint (“SACC”). The SACC is against plaintiffs 
and cross-defendants, Mitchell Reed and Deborah Stephenson-Reed, as well as cross-
defendant, Heather Gay Hunter-Reay (collectively, “cross-defendants”), who oppose the motion.  

Cross-defendants argue Reid has added material that expands the scope of what was 
previously alleged. They argue that the amended pleading raises new claims such as the 
deprivation of support for Reid’s property. They further take issue with Reid’s declaration, 
arguing it does not comply with California Rules of Court, rule 3.1324(b), which requires 
declarations in support of amending a pleading to include an explanation of the proposed 
changes, the reasons they were not made earlier, etc. 

Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to 
amend its pleadings. The general rule is that the Court should exercise this discretion liberally in 
favor of amendments, to permit the resolution of all disputed matters between two parties in a 
single proceeding, up to and including trial. (See, e.g., Lincoln Prop. Co., N.C., Inc. v. Travelers 
Indem. Co. (2006) 137 Cal.App.4th 905, 916.) Further, “it is an abuse of discretion to deny leave 
to amend where the opposing party was not misled or prejudiced by the amendment.” (Kittredge 
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Sports Co. v. Super. Ct. (1989) 213 Cal.App.3d 1045, 1048.) A party opposing amendment must 
demonstrate that permitting the amendment will cause it to suffer prejudice. (Rickley v. 
Goodfriend (2013) 212 Cal.App.4th 1136, 1159; see also Mesler v. Bragg Mgmt. Co. (1985) 39 
Cal.3d 290, 296-297.) 

Prejudice exists where the amendment would impinge a party’s ability to effectively 
defend itself at trial. (Estate of Murphy (1978) 82 Cal.App.3d 304, 311 [with “the jury in the box” 
and “the trial ready to proceed,” proposed amendment opened up entirely new field of inquiry 
without any satisfactory explanation as to why this major change in point of attack had not been 
made long before trial; further, there was no opportunity for parties to conduct any discovery]; 
see also Magpali v. Farmers Group, Inc. (1996) 48 Cal.App.4th 471, 486-487 [amendment 
proposed on the eve of trial and would not permit defendant sufficient time to discover or 
depose the witnesses who would support the new allegations or to marshal evidence to oppose 
the claim]; P&D Consultants, Inc. v. City of Carlsbad (2010) 190 Cal.App.4th 1332, 1345 
[amendment not sought until after trial readiness conference].) 

In all of these cases, prejudice to the opposing party was found due to the extreme 
proximity of trial. “Where the trial date is set, the jury is about to be impaneled, counsel, the 
parties, the trial court, and the witnesses have blocked the time, and the only way to avoid 
prejudice to the opposing party is to continue the trial date to allow further discovery, refusal of 
leave to amend cannot be an abuse of discretion.” (Magpali, supra, 48 Cal.App.4th at p. 488.) In 
the absence of prejudice, even unreasonable delay is insufficient to warrant denying a motion 
for leave to amend. (Kittredge Sports Co., supra, 213 Cal.App.3d at 1048.)  

Here, to the extent any of the new material is actually new (support was mentioned in the 
FACC, see, e.g., ¶10), cross-defendants have not sufficiently articulated prejudice. There is no 
trial date currently set. While Reid’s declaration in support of his amendments could have better 
set forth the changes, and why the changes were not made earlier pursuant to the California 
Rules of Court, Reid has provided some explanation, and attached a copy of the proposed 
pleading, along with the FACC, so the deficiencies are not fatal to his motion. Further 
consideration of the merits and/or deficiencies of the amended cross-complaint is best reserved 
for future motions, if appropriate. (See Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760 
[“we believe that the better course of action would have been to allow [the plaintiff] to amend the 
complaint and then let the parties test its legal sufficiency in other appropriate proceedings”].) 

The motion is granted. Reid may file and serve the proposed second amended cross-
complaint on or before January 3, 2022.  
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 7.  TIME:  9:00   CASE#: MSC20-01698 
CASE NAME: NEVARES VS CALIFORNIA DEPT. OF 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of NEVARES FILED BY 
GHIRADELLI ASSOCIATES 
* TENTATIVE RULING: * 
 
 Hearing off calendar per written stipulation. 

  

 8.  TIME:  9:00   CASE#: MSC20-02053 
CASE NAME: GUMBS VS LE/WALNUT CREEK MEDIC 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of GUMBS FILED BY 
JESSE LE M.D 
* TENTATIVE RULING: * 
 
This and all other demurrers not presently set for hearing on February 17, 2022 are continued to 
that date. 

  

 9.  TIME:  9:00   CASE#: MSC20-02053 
CASE NAME: GUMBS VS LE/WALNUT CREEK MEDIC 
HEARING ON MOTION TO/FOR STRIKE SECOND AMENDED COMPLAINT FILED 
BY JESSE LE M.D 
* TENTATIVE RULING: * 
 
This and all other motions to strike not presently set for hearing on February 17, 2022 are 
continued to that date. 

  

10.  TIME:  9:00   CASE#: MSC20-02374 
CASE NAME: ESTATE OF MANN VS LUEKER, ET A 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of MANN FILED BY 
MICHAEL LUECKER 
* TENTATIVE RULING: * 
 

Before the Court is a demurrer by defendant Michael Luecker to the Second Amended 

Complaint ("2AC") filed by Robert D. Mann ("Plaintiff"). For the reasons set forth, the general 

demurrer to the 2AC is sustained, with leave to amend. Plaintiff shall file his amended 

complaint in accordance with this ruling by January 10, 2022. 

 Factual Background 
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The FAC alleges that Robert J. Mann, now deceased, and Valerie Mann, presumed to be his 

spouse though not stated, lived in a condominium unit next door to Michael Luecker's unit. (FAC 

¶¶ 1, 5, and pp. 8-9].) Plaintiff alleges that a water pipe supplying Mr. Luecker's shower inside a 

wall adjacent to the Manns' unit leaked and caused damage to the Manns' unit, including 

allegedly mold damage. (FAC ¶¶ 1, 2, 5, pp. 8-9, 11-12.) Robert J. Mann ("Decedent") passed 

away before this action was commenced on November 19, 2019. (FAC ¶ 19, ¶ A p. 5, p. 11, ll. 

20-21.) 

The original complaint was filed in the name of "Estate of Robert J. Mann" as the Plaintiff. The 

Court sustained Mr. Luecker's demurrers to the original complaint in part based on the fact the 

"Estate of Robert J. Mann" lacked the capacity to sue. The Court sustained a demurrer to the 

First Amended Complaint ("FAC") which changed the name of the Plaintiff to "Robert D. Mann" 

("Plaintiff"), and which alleged Robert D. Mann is "the personal representative for the Estate of 

Robert D. Mann" as the basis for Robert D. Mann prosecuting the lawsuit, but was not 

supported by facts showing he held such status when the FAC was filed or other facts 

supporting Robert D. Mann's standing. (FAC ¶ A at p. 5, ll. 4-6.) The sustained the demurrer, 

and Plaintiff was granted leave to amend. 

Plaintiff has filed the 2AC to which Mr. Luecker again demurs. The 2AC attaches as Exhibit B a 

"successor in interest" declaration by Robert D. Mann under Code of Civil Procedure § 377.32, 

though without a death certificate as provided under Code of Civil Procedure § 377.32(c).  

Standards Governing Demurrers  

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 

the complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) (See also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 

859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.) The Court gives 

the complaint "a reasonable interpretation, reading it as a whole and its parts in their context." 

(Blank v. Kirwan, supra, 39 Cal. 3d at 318.) The Court also considers matters of which the Court 

may or must take judicial notice. (Code Civ. Proc. § 430.30(a).) 

Procedural Issues 

A. Plaintiff's Request for Judicial Notice  

In opposition to the demurrers, Plaintiff requests the Court take judicial notice of the file in the 

probate case Estate of Robert J. Mann, MSP21-01771 ("Mann Probate") pending in the Probate 

Division of this Court, and specifically the Letters of Special Administration filed December 8, 

2021 ("Letters"). The Mann Probate register of actions also shows that on December 8, 2021, 

the Court in the Mann Probate also issued an Order for Probate appointing the special 

administrator. Plaintiff, however, has not attached either of these filings to her request for judicial 

notice. The Court grants Plaintiff's request to take judicial notice of the Mann Probate but only 

with respect to information set forth in the register of actions because Plaintiff has not provided 

the Court with copies of the Letters Plaintiff asks the Court to review, nor does her opposition 

indicate that she served copies of the Letters on Mr. Luecker's counsel. 

B. "Reply to Reply" Pleadings and Failure to File Proofs of Service  
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On December 17, 2021, Plaintiff filed a "Reply to Reply" and declaration of Valerie Mann 

indicating she has served counsel for Mr. Luecker with a copy of the Letters but did not file a 

copy of the Letters because of "confidentiality," though she indicates the Letters are part of the 

public file in the Mann Probate. The pleadings filed by Plaintiff on December 17, 2021 are in the 

nature of a surreply, for which there is no provision in the general law and motion statutes and 

rules applicable to a demurrer. (Code Civ. Proc. § 1005(b) and (c).) The Court will not consider 

those pleadings.  

Plaintiff has not filed proofs of service showing that Plaintiff served copies of any of his 

pleadings related to the demurrer on the other parties to the action. (Code Civ. Proc. §§ 465 

["Except with leave of the court, all pleadings subsequent to the complaint, together with proof of 

service unless a summons need be issued, shall be filed with the clerk or judge, and copies 

thereof served upon the adverse party or his or her attorney."] and 1013.) Based on Mr. 

Luecker's reply, the Court can determine by inference that Plaintiff's opposition papers were 

served on Mr. Luecker's counsel, but the Court cannot make that inference regarding the 

pleadings filed on December 17, 2021, which is another basis for the Court to disregarding 

those filings. Counsel for Plaintiff is cautioned that in the future the Court may not 

consider filings as to which no proof of service is filed in compliance with the applicable 

rules and statutes. 

Analysis 

Mr. Luecker makes a general and special demurrer to the 2AC pursuant to Code of Civil 

Procedure § 430.10(e) grounded in the absence of factual allegations in the 2AC sufficient to 

support the right of plaintiff Robert D. Mann to pursue the claims for personal injury and property 

damage allegedly suffered by the Decedent prior to his demise.  

The 2AC alleges that the Decedent died intestate and other facts showing Plaintiff is one of 

Decedent's children. (2AC ¶¶ 25-28.) These facts support that Plaintiff may be at least one 

successor-in-interest to the Decedent under intestate succession. (See Probate Code §§ 6401 

and 6402.)  

Defendant contends that all successors-in-interest with an interest in the survivor claims must 

be included in the action pursuant to Code of Civil Procedure § 377.32(a)(6), and the other 

allegations of the 2AC show that others, including the Decedent's spouse and his other child 

may be unnamed successors-in-interest. It is clear Code of Civil Procedure § § 377.32 

contemplates that more than one successor-in-interest may be a party to the survivor action and 

may file the survivor declaration under the statutes. (Code Civ. Proc. § 377.32(b) ["Where more 

than one person executes the affidavit or declaration under this section, the statements required 

by subdivision (a) shall be modified as appropriate to reflect that fact."].)  

Code of Civil Procedure § 377.32(a)(6) also requires the declarant to state that, "No other 

person has a superior right to commence the action or proceeding or to be substituted for the 

decedent in the pending action or proceeding." Plaintiff's pleadings in opposition to the demurrer 

show that Plaintiff is now relying on the Mann Probate and the appointment of Robert D. Mann 

as administrator or special administrator qualifying him as personal representative of the 
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Decedent's probate estate as the basis for Plaintiff's prosecution of the claims alleged in the 

action, which is a different factual and legal basis for Plaintiff asserting the claims than that 

alleged in the 2AC. (See Prob. Code § 58(a) which defines a personal representative to include 

an administrator and special administrator of a probate estate.) "The personal representative 

has the statutory right and duty to collect all obligations owed to the decedent personally (Prob. 

Code, § 9650, subd. (a)(1)), and to maintain actions to recover such amounts (Code Civ. Proc., 

§§ 377.20, 377.30 et seq.)." (People v. Runyan (2012) 54 Cal.4th 849, 857-858 [emphasis 

added].) Under Code of Civil Procedure § 377.30, a cause of action of a decedent that survives 

the decedent's death is to be commenced by the personal representative, and only if there is no 

personal representative, by the decedent's successor-in-interest. (Code Civ. Proc. § 377.30.)  

The Court notes Plaintiff's opposition cites a personal representative's ability to pursue a 

wrongful death claim under Code of Civil Procedure § 377.60 and Adams v. Superior Court 

(2011) 196 Cal.App.4th 71, which addresses the right of certain heirs or a personal 

representative to pursue wrongful death claims. However, Plaintiff has not alleged any claim for 

"wrongful death" against Mr. Luecker; he has alleged a first cause of action for claims for 

"property damage - real and personal property" and a third cause of action for "personal injury." 

(2AC p. 9, l. 14, and p. 12, l. 26.) 

Plaintiff's opposition to the demurrer shows that Robert D. Mann in his capacity as a personal 

representative of the probate estate of the intestate Decedent may have a superior basis for 

bringing the action, and that Plaintiff explicitly intends and seeks to have Robert D. Mann pursue 

the causes of action in that capacity, warranting sustaining the demurrer, with leave to 

amend. Though Mr. Luecker requests the Court sustain the demurrer without leave to amend, 

Plaintiff's opposition presents sufficient information and facts to show a likelihood of Plaintiff 

being able to amend the complaint to allege Robert D. Mann's standing to prosecute the claims 

as a personal representative of the Decedent's estate.  

  

  

11.  TIME:  9:00   CASE#: MSC20-02378 
CASE NAME: GILBERT MARTIN JR VS GERALD V 
HEARING ON MOTION TO/FOR LEAVE TO FILE 2ND AMND CMPLT FILED BY 
GILBERT E MARTIN, JR 
* TENTATIVE RULING: * 
 
 Continued to January 6, 2022 at 9:00 AM in Department 33. 
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12.  TIME:  9:00   CASE#: MSC20-02444 
CASE NAME: MENDONCA VS LEE ET AL 
HEARING ON MOTION TO/FOR LEAVE TO FILE LATE SPECIAL MOTION TO 
STRIKE FILED BY YOUNG HEE LEE 
* TENTATIVE RULING: * 
 
Vacated as moot. See line 14.  

  

13.  TIME:  9:00   CASE#: MSC20-02444 
CASE NAME: MENDONCA VS LEE ET AL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Vacated. 

  

14.  TIME:  9:00   CASE#: MSC20-02444 
CASE NAME: MENDONCA VS LEE ET AL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MENDONCA FILED 
BY YOUNG HEE LEE 
* TENTATIVE RULING: * 
 
 Sustained without leave to amend. Once again Plaintiff has failed to state a cause of action as 
against Defendant Lee under either an Intentional Infliction of Emotional Distress or Fraud 
theory. In reaching this decision, the Court has read and considered Plaintiff’s untimely filed 
Response to Defendant’s Demurrer.    
 

  

15.  TIME:  9:00   CASE#: MSC21-00864 
CASE NAME: GARCIA VS JAGUAR LAND ROVER 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION & STAY ACTION FILED 
BY JAGUAR LAND ROVER NORTH AMERICA LLC 
* TENTATIVE RULING: * 
 
  

Defendant Jaguar Land Rover North America, LLC’s motion to compel arbitration is 

granted. The parties are ordered to arbitration and this case is stayed pending outcome of the 

arbitration. The case management conference scheduled for March 4, 2022 is continued to June 

22, 2022.  
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Plaintiff is suing for alleged defects in a vehicle that he purchased in 2018. Defendant 

Jaguar Land Rover, the vehicle manufacturer, has moved to compel arbitration relying on the 

arbitration clause in the contract between Plaintiff and the seller.  

Plaintiff argues that Defendant, as a third party to the arbitration clause, cannot enforce 

the arbitration clause. In Felisilda v. FCA US LLC (2020) 53 Cal.App.5th 486, the court found 

that a vehicle manufacturer could compel the buyers to arbitrate their claims against it based on 

equitable estoppel. The arbitration clause at issue in Felisilda was identical to the clause here in 

all key aspects. This Court is bound to follow Felisilda unless it can be distinguished. (See Auto 

Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.) The Court finds that Felisilda 

cannot be effectively distinguished from this case and therefore Defendant is entitled to use the 

arbitration agreement in the sale contract to compel Plaintiff to arbitration his claims.  

Plaintiff’s objections to evidence are overruled. Plaintiff alleged that he purchased a 

vehicle from Cole European. (Comp. ¶¶3, 7.) Wayne Babcock is the general manager and vice 

president Cole European. (Babcock decl. ¶1.) He has provided a sufficient foundation to make 

the sales agreement admissible. The Court also notes that even if it sustained objections to the 

agreement those objections would not be fatal to the motion. A party seeking to compel 

arbitration need only provide the terms of the arbitration agreement in compliance with California 

Rules of Court, rule 3.1330 in order to meet the initial burden. (Condee v. Longwood 

Management Corp. (2001) 88 Cal.App.4th 215, 219.) By attaching the sales agreement 

containing the arbitration clause to the motion, Defendant has complied with rule 3.1330.  

*This case shall be reassigned to Department 36, the Honorable Clare Maier effective 

January 2022. 

  

16.  TIME:  9:00   CASE#: MSN21-2028 
CASE NAME: BONNER VS. VILLASENOR 
HEARING ON PETITION TO/FOR RELEASE OF PROPERTY FROM LIEN FILED 
BY CARLOS V BONNER 
* TENTATIVE RULING: * 
 
 Granted. No opposition. As requested, the Court awards $2,000 in attorneys’ fees and $455 in 
costs.  
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17.  TIME:  1:30   CASE#: MSC21-00238 
CASE NAME: BARGAS VS SUBARU OF AMERICA 
SETTLEMENT CONFERENCE (SET BY DEPT. 33 WITH JUDGE AUSTIN) 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom with Mr. Bargas and a representative of Subaru with authority to 
settle the case.  

ADD ON 

18. TIME:  9:02   CASE#: MSC17-01543 
CASE NAME: FERGUSON VS BOXILL 
HEARING ON WHY THE COURT SHOULD NOT DISMISS CASE FOR FAILURE TO APPEAR 
AT ISSUE CONFERENCE AND PROSECUTE. 
* TENTATIVE RULING: * 
 
 
Appear in person or by Zoom.  

A01. TIME: 9:01 CASE#: MSC16-01918 
HEARING ON MOTION TO/FOR AMEND JUDGMENT FILED BY GRANITE ROCK 
COMPANY, WESTERN SURETY COMPANY. 
* TENTATIVE RULING: * 
 
Granted. No opposition.  

 


